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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

AR TRBR BT G0 SAAE :
Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to-sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to @ warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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(b)  Incase of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported

to any country or territory outside India.
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. : -
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(dy  Credit of any duty allowed to be utilized towards payment of excise duty on final
' products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2004 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 01O and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompénied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is mofe
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal. |
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(@)  To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
- 0-20, ‘New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals. other than as mentioned in para-2(i) (a) above. :
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 -of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,QOO/— and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to-50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.B.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the_ pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit Is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1984)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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penalty alone is in dispute.”
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ORDER IN APPEAL

| This appeal has been filed by M/s Vodafone Mobile Services Ltd., C-48,
Okhla Industrial Area, Phase-II, New Delhi - 110020 (herein after referred to
as the appellants) against the OIO No. AHM-SVTAX-000-JC-033-16-17 dtd.

28.02.2017 (herein after referred to as the impugned order) passed by the -

Joint Commissioner, Service Tax, Ahmedabad (herein after referred to as the
adjudicating authority).

2. The brief facts of the case are that during the audit, it was
observed that the appellant had incurred foreign currency expenses which
- were shown as Roaming Charges under the head foreign currency expenses.
These charges were the payments made to various service providers located
beyond the geographical area of the appellant and charged the appellant as
per their tariff. It appeared that the services received by the appellant fell
under the category of ‘business auxiliary service’ in terms of sub-clauses (iii)

and (vi) of Section 65 (19) of the Finance Act, 1994 (herein after referred as

“Act”) and being recipient of the services shown in their balance sheets
under the head ‘roaming charges’ in terms of Rule 3 of Taxation of Services
Provided from outside India and received in India) Rules, 2006 and in terms
of Rule 2(1)(d)(iv) of Service Tax Rules, 1994 read with Section 66A of the
Act. It was observed that the appellant had not discharged service tax
liability on that payment. On being enquired, they provided the details of
service tax amounting to Rs. 1,02,94,080/- during the period from April,
2012 to June, 2012 as not paid. In view of this, a show cause notice F.No.
DL-II/ST/R-XX/Vodafone/SCN/45/2010/982 dtd. 19.05.2014 was issued by
the Commissioner of Service Tax, New Delhi proposing demand of service
tax not paid amounting to Rs. 1,02,94,080/- with interest and imposition of
penalties under various Sections of the Act. Due to change in jurisdiction
after centralized registration on the appellant company in Ahmedabad and in
view of revised monetary limits of adjudication vide Notification No.
44/2016-ST dtd. 28.09.2016, the show cause notice came to be decided by
the adjudicating authority who, vide the impugned order, confirmed the
demand and imposed penalties under Sections 76 and 77 (2) of the Act by
holding that the services provided fall in the category of services specified in
clause (iv) and (vi) of the definition of business auxiliary service.

3. Being aggrieved by the impugned order, the appellant have filed this

appeal on the following grounds:
a) That the impugned order is in violation of principle of natuﬁ?@s‘txcg
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as their submissions have been overlooked;
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b) That the demand has been raised solely on the basis of the audit
objections and no further investigations were carried out to
sub‘s'tantiate the objections;

c). That the foreign mobile operators are not providing any service on
behalf of the appellant. They are providing sefvices to the
subscribers and the appellant is making payment for the services
received by the subscriber directly from the foreign mobile
operators;

d) That to be covered under the definition of business auxiliary
services, the service provider should act as an agent of the client
and undertake any service on behalf of the client whereas in their
case, it is not so and the foreign mobile operators are providing
service directly to the subscribers on a principal to principal basis;

e) That as per clause 6 of the Agreement, the subscriber may receive
services different from that provided by the appellant. The only

'requirement of the foreign mobile operator is to ensure that same
standard is maintained as it is providing to its own subscriber;

f) That the services provided by the foreign mobile operator are in the

nature of telecommunication services as envisaged under the Act;

- g) That as per CBEC Circular No. 90/1/2007-S.T., dtd. 03.01.2007 in

relation to in-bound roaming subscriber has clarified that the local
network provides telecommunication service to the roaming
subscriber as its own subscriber on a temporary basis. Therefore
during the period of roaming, the Indian telecom service provider
provides telephone service to an international in-bound roamer. In
view of this clarification, the Department itself is of the view that
said service provided by the visiting network to the roaming |
subscriber is in the nature of ‘telecommunication service’;

h) That the CBEC letter F.No. 137/21/2011-ST dtd. 19.12.2011 has
also clarified that the international private leased Circuit service is
not classifiable under “Business Support Service” and the same will
be classified under “Telecommunication Service”;

i) That in terms of Section 65 A(2) (a) of the Act, the entry providing
‘more specific description shall be preferred over entry providing

general description;

j) That in terms of Section 65 (105) (zzzx) of the Act,

telecommunication service is defined as any service pr%vﬁﬁgﬁ%a@;to
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“telegraph authority” as having the same meaning assigned to it in

clause (6) of Section 3 of the Indian Telegraph Act, 1885 and’

includes a person who has been granted a license under the first
proviso to sub-section (1) of Section 4 of that Act. Section 3 (6) of
the Indian Telegraph Act, 1886 defines telegraph authority as the
* director General of (Posts and Telegraphs and includes any- officer
empowered by him to perform all or any of the functions of the
telegraph authority under this Act. In their case, the foreign

telecom operators are not covered by the definition as they have

not obtained a license under the first proviso to Section 4 (1) of the -

Indian Telegraph Act, 1885. Therefore the foreign telecom operator
is not a telegraph authority as defined under Section 65 (111) of
the Act;

k) That the service tax is leviable only when the activity of rendering

of the prescribed service takes place in the taxable territories of
India as held in the case of Bengal Immunity Co. Ltd. vs. State of
Bihar (1955) 2 SCR 603; |

[) That the entire case is revenue neutral as even if the appellant is

liable to pay service tax on the amount remitted to foreign telecom

operators, service tax so paid by the appellant is admissible as -

credit as the said service amounts to input service for providing
output service to their subscribers as held in International Auto Ltd.
vs. CCE- 2005 (183) ELT-239 (SC), CCE vs. Narayan Polyplast Ltd.
- 2005 (179) ELT-20 (SC), CCE vs. Narmada Chematur Pharma -
2005 (179) ELT-276 (SC) and CCE vs. Coca-Cola India Pvt. Ltd.-
2007 (213) ELT-490 (SC);

m) That no liability for interest and imposition of penaity is also not
right in view of many case laws as the case involves interpretation

of law.

4.  The personal hearing in the case was held on 24.01.2018 in which Shri

Madhu Jain, Advocate appeared on behalf of the appellant. He reiterated the
grounds of appeal and cited case law of 2017—TIOL—33iS-CESTAT—DEL.

5. I have carefully perused the documents pertaining to the case and
submitted by the appellants along with the appeal. I have considered the
arguments made by the appellants in their appeal memorandum as well as
oral submissions during personal hearing.

6. I find that the issue to be decided in the instant case is. whether the

/
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charges paid by the appellant to foreign telecom operator under business
auxiliary services. | |

7. First of all, I find that the issué in question is a part of various.

_periodical demands raised against the appellant. In the demands for other

periods, the appellant contested the Order In Original successfully before the
CESTAT and the Tribunal, vide its order No. ST/A/55606/2017-CU(DB),-
dated 26-7-2017 in Appeal No. ST/51934/2014-CU(DB) cited at 2017 (6)
G.S.T.L. 67 (Tri. - Del.) set aside the demand. Further I find that the

International Private Leased Circuit (IPLC) is specifically covered by the

_ definition of the telecommunication service given in clause 65 109 (a) (iv) of

the Act. As per the said section, these services are taxable only when .
provided by a person who has been granted a licence under the first proviso .
to sub-section (1) of section 4 of the Indian Telegraph Act, 1985. It is only
because the foreign telecom service provider cannot constitute a telegraph
authority under an Indian law that they remain outside the taxability clause
of the telecommunication service. In view of the Tribunal’s order supra in
which the fact about the services provided by the respondent in that case
have been discussed, I also find that the service tax liability is imposed only
on the persons providing such service who have been granted a licence
under the first proviso to sub-section (1) of section 4 of the Indian Telegraph
Act, 1985 and I find that this issue may be remanded to the adjudicating
authority for specifically examining this aspect as to whether the foreign
telecom operator is so registered in India or otherwise and service tax
liability will be decided accordingly.

8. The appellants have submitted the case cited at 2017 (6) G.S.T.L. 67
(Tri. - Del.) by the the CESTAT, Principal branch, NEW DELHI in the
Vodafone Essar Mobile Vs. C.S.T., DELHI in Final Order No.
ST/A/55606/2017-CU(DB), dated 26-7-2017. In this order, the Tribunal has

held as under:
“Here also we note that the telecommunication service liable to tax has

been exhaustively defined and admittedly, the services now under
consideration are specifically covered in the said tax entry. We_also
note that the Id. Counsel for the appellant submitted that the services
rendered by foreign telecom service provider to their subscribers while

roaming, are subject to VAT/other liable tax in the concerned country
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vide Circular dated 3-1-2007. It was held that services for mbound
roamers is delivered and consumed in India and hence, it ;., r‘i@t
export of service. It was further clarified that international practice
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)

treats the telephone service provided to an inbound roamer by the
visfted network, for purpose of taxation, in the same manner as &
telephone service provided to any home subscriber,” (emphasis
supplied) ,
9. I find that the part of the Tribunal’s order supra quoted in para 8
above which has been emphasized, needs examination by the adjudicating
authority. In view of the above findings, I set aside the impugned order and
allow the appeal by way of remand with a direction to the adjudicating
authority to examine the facts of the case in the light of Hon’ble Delhi
Tribunal’s order cited supra.
10. The appeal is disposed off accordingly.
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By R.P.A.D.
To:

M/s Vodafone Mobile Services Ltd.,

C-48,
Okhla Industrial Area,
Phase-II,
New Delhi - 110020
Copy to:- :
(1)  The Chief Commissioner, CGST, Ahmedabad Zone, O

(2) The Commissioner, CGST, Ahmedabad (South),
(3) The Dy./Astt. CommISSIoner CGST, Div.-VIII, Ahmedabad (South),
(4) The Dy./Astt. Commissioner(Systems),CGST, Ahmedabad {South),

\/@/ Guard File,
(6) P.A.File.




